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H IIIEO AEIETAIIUIE EBPOICKE yHI,IJE y PETIyE/II,IqU CPEI,IJI{

Bta1urvrupa [IoIIoBuha 40 /Y
LL073 Eeorpag, Peny6tuxa CP6uja

Ilpe4uer; flncuo A4rorarcKe KoMope Cp6uje roja ce ruue Haqpra aMaHAMaHa Ha

Ycras o npanocyly y Peny6ilu\u Cp6uju - Tpenyruo crabe KoHrlenra
yje4uavanaba cyAcKe npaKce

1. A4norarcKa KoMopa Cp6raje rao caMocraJrHa I,I He3aBI,IcHa opranusa4Iaja
aABorara r,rMa 3a crojy vtucujy He caMo o6es6ef)raBarre HesaBHcHocrI,I aABoKarype, seh

roroBo npupoAHo r.r Jrorr4qKr,r HIDKHo crpeMI,I Ka ycrocraBJbarLy Peuy6lraxe Cp6nje rao
npaBHe ApxaBe y rojoj je cy4cra BJracr He3aBHcHa. OHa, ca xaJbemeM l,Icrl{qeuo, uuje
6uaa ssaHr,rrrHo yKJb) {eHa y pa[Havspa[u Hal{pra reKcroBa ycraBHux upotrleHa xoje
ce oAHoce Ha flpaBocybe, a o xojurrla ce u Beue4rajaHcra xovulcuja usjauruanaila y
cnojurr,r Mr.rruJberbl,IMa. OsHI\a nyTeM, A4noratcra KoMopa Cp6uje xeJII,I Aa yxaxe
BeHequjancroj rouzcujw ua BeoMa Bilr(He acneKTe 6y4yhux ycraBHl{x rpoMeHa y
Peny6nraqu Cp6uju, a rcoju cy t4s jou ynex Heno3Harllx pa3Jlora cKIlHyrH ca AHeBHor
peAa. llpeqrEsnraje, A4norarcra KoMopa Cp6rEje ]I(eJIrI Aa yKaxe Beuequjaucroj
rouucnju, roja rpe6a Aa r,rspaAr,r xt4THo MrrrrrJbeme o nocJleAbeM TeKcry ycraBHl4x

npoMeHa (infra 6p. 15),1 Ha crBapHo crabe QyuxqraoHncatba nparocyfa y Cp6uju ua
uraHy yje4navanarba cyAcKe rpaKce, uvtajyhu y BuAy Aa ce o ToM npo6aeruy xoju je
aKrIeHToBan 20L8. roAHHe Blrue He roBopr,r. [IIrasu[Ie, 'r.urvt ce Aa Beuequjaucxa

I l.rttps://www.venice.coe. iltlwebtbrrns/eventsi? id:3-232 (npucrynreuo l2.HoseNa6pa 2021).

1



KoMlrcuja, ailV HH peJIeBaHTHa TeJIa Ey, O cTBapHoM cTarby HeMaiy AoBoJbHo

HHOopMaI{I4ja.

I.

2. foroso cBe BeMJbe 6usrrer I,Icro.{Hor 6rora, yxnyvyjyhtt u nocr-
jyrocaoneHcKe Apxane, jou ynex 6arlrr4He uacrele co4ujanucrllrlKor npaBa y BuAy

onaaurherra - najveurhe, att He rcKJbyt{HBo BpxoBHI,Ix cyAoBa Aa yTBpbyiy

ancTpaKTHe npaBHe ctasose.z flpyruu perllaMa, Aa MHMo oAJIf{I,IBaba y KoHKpeTHoM

crryvajy caonuraBajy cnoj npaBHr4 craB o o4pelenor*l npaBHoM nl,ITarby. Ilpanuu
craBoBH cy uilvt Qopualno nornyHo neo6anesyjyhu (rnp4Ia ce Aa cy ro caMo

,,rperopyre"), vurlr cy Aeiluwvt IHo o6anezyiyhu y nouleAy cy4a rojra yrnplyje [paBHI'I

cras. Pe.r je o rouqenry rojr.r je y xorrrnaparranHoj Jll,Ireparypu no4po6no Hcrpa?I(eH, I'I

nocroju roroBo KoHceH3yc Aa je peq o KoHIIenry xoju HocH cHaxHH neqar
coqnjalracrilqKe npaBHe rpa4n4uje: ro je npuMep ayropllrapHor IIpaBHor AlacKypca,
peMr,rHr4ceHqnja nprrHI{una je4uHcrna Br^acryt u uuKBvt3vtropHH narepHaJlu sau.3 ,{arle,
pev je o cBr,rM o6enexjurua xoja cy reMeJbHo nporr.IBHa nouMalby cyAcrBa y upanHoj

Ap)KaBI,r 3acHoBaHoj na uo4envBr.acru I,I He3aBI,IcHocrI'I cy4uia.
3. BeueqrajaHcxa rouucuja je y cnojur'l 6pojxrarra MurIJberbHMa, yKJb) Iyjyhu u oHe

roju cy ce oAHocr{lu Ha Cp6wjy, ucrr,rrlaJra HeIIpI{xBarJbHBocr raKBor KoHIIenra.
I4cruqaHo je 4a je oH npornBaH KaKo noAeJrH BJracrH, TaKo I,I He3aBHcHoctu cyguia,npu
r{eMy nr4Tarbe 4ejcrna npaBHr,rx craBoBa (nesauocr cyAoBa LIJII,I caMo npenopyKa) uuje
6uno rIeHTpaJIHo. Ees cyMrbe ce Moll(e pehu Aa je To KoHcTaHTHa ,,npaKca"

BeneqzjaHcxe rouucuje.a

II.

4. Beh y npBoM Mrarrr/berby BeHeqzjaHcre KoMucr.rje y o4nocy Ha Cp6uiy us 2008.
roAHHe je ucraruyro Aa osraruheba Bpxonnor KacaquoHor cy4a Aa 3ay3uMa npaBHe

craBoBe nau cyferra uraje upr4xBar/buno, jep ,,cyA He Moxe AoHocI,ITI{ 6utto KaKBe

oAJryKe nau cnoje Ha4re?KHocru".

2 IIo nuramy nopeKna oBor KoHrrenra, yropeAr4ru caMo ca Kischel, Rechtsvergleichung. C.H. Beck, Miinchen
(2015), g 7 Rn. 50 a, E.: ,,Tatsiichlich gehdrte die Befugnis oberster Gerichte, neben konkreten

Einzelfallentscheidungen auch abstrakt-generelle Beschliisse zu fassen und so die nachgeordneten Gerichte zu

lenken, schon zu den typischen Kennzeichnen des sozialistischen Rechts".
3 ByAr.r , u1p. Kiihn, AyroparapHrr rpaBHr4 ArrcKypc Ha Aery: [act4BHocr crpaHaKa I,l ]IHrepnperarlrBHa

Mr4rxrLe*a BpxoBHr4x cy.[oBa, Xpnarcxu ro.{u[rbar Euponcxor npaBa I4 npaxrtlqHe noJII,ITI,IKe (The Passivity of
Parties qnd the Interpretational Statements of Supreme Courts, Croatian Yearbook of European Law and Policy)
212 (2006),19-26; Kilhn,flpavocybe y I-\eHrpanuoj u I4crouuoj Enponu (The Judiciary in Central and Eastern

Europe). Maftinus Nijhoff Publishers, Leiden-Boston (2011),218 f.; Galii, Heyje4uaueuocr cyAcKe npaKce u

npaBo Ha npaBr.rrrHo cylene (The Inconsistency of Case Law (tnd the Right to a Fqir Trial),y: Uzelac/Van Rhee

(eds), llouono o flporleAypanHr.rM rurarrr4Ma JbyAcKxx rrpaBa. Ocsone rpafaucxor nocryrtxa I4 npoMeHJ'bIlBo

rr4ue rpalaHcxe rpaBAe (Revisiting Procedural Human Rights. Fundamentals of Civil Procedure qnd the

Changiig 
'Face oj Civil Justice). lntersentia, Cambridge QOIT), 40 f.; Zobec/Letnar Cernii, Octarrtr

ayropr4rapHor MeHrrrrr?rrera y cJroBeHaqKoM rpaBocytly Qhe Remains of the Authoritqrian Mentality within the

Slovene Judiciary), y: Bobek (ed), Cyauje Ilenrpanue Enpone noA eBporcxutr.t yruqajeM: IIoHoBo o
rpaHcsoprr,tarunuoj urasu EY (Central European Judges Under the European InJluence: The Transformative
Power of the ELt Revisited). Hart Publishing, Oxford (2015), 141 ff.; Ysena4, JeAuHcrseua npr.rr'.tjeua npaBa y
xpBarcKoM rrapHr4qHoM nocrynKy: rpa.urauuja r.r cyBpeMeHocr, y: Barbic (ed), Honuue y napHI4qHoM npoqecHoM

rrpaBy. Xpnarcxa axa1evuja 3HaHocrr4 u yvjernocrn,3arpe6 (2019), 114 ff. O oncrauxy cotllljalucruuxe
rrpaBHe rpaauuraje y Haqery, Br.rAr4 Ysena1, Orcrauax rpehe rpaaraurlje? IIpanHa penuja Bpxonuor cym 49
(2010),377 ff.
a BuLu CDL-AD(2010)004, $$ 68 ff., xao u CDL-PI(2015)001, 58 ff., o6a y3 AoAarHe peSepenue.



Y vaaHy 31 Hano4ra ce 4a "BpxoBHr{ Kacaquott4 cyA ytnpfyje onIIIre npaBHe craBoBe

KaKo 6r{ ce ocurypaaa yje4uaueHa [pr,rMeHa saxoHa oA crpaHe cy4oBa". Tpe6a jacuo

pehu 4a Bpxoauu KacaqtroHrr cyA rppffi npaBHe craBoBe caMo y oKBI,lpy KoHKpeTHor

rlpeAMera; y nporr,rBHoM, oBo 6u 6uno Kpruerbe Har{era noAeJIe Bilacrv! noluro cyA He

Moxe Aa AoHocr.r Hr.rKaKBe oAJryKe nau cnoje HaAJrexHocru.Vcta npuue46a ce oAHocI,I H

ua cle4ehy per{eHurly: "npeucnuryje npuueHy 3aKoHa v Apyrktx npolluca u pa4a

cy4on3".s
I4cro raro, BeneqajaHcKa xouucuja je cuarpaJra 3ay3l4Mabe npaBHlax craBoBa BaH

KOHKpeTHOT nOCTynKa MOXe ]aMaTU 3Har{aj Kpluerba He3aBI,IcHocru cyn.fiia.
Ce4uraqe cyAcKr.x oAeJberba H cBrrx cy1uja cy KopHcHe, noIIIro oue rpe6a 4a o6ea6e4e

yje4naveny cyAcxy rparcy r,t AocJreAHe oAJryKe. Melytrau, tpe6a nojacuutn Aa tv ce

onaj cncreM npr,rr'aerryje Ha flocry[arLe y uoje4uuavHl,IM [peAMerHMa (cy4cxzt"t

cnopoBuMa) uau Aa ilv cy ceAHHrIe, Ha npr.rMep, aajegnu'rKe ceAHHIIe oAeJberba fulau
40) ntu ceAHHrIe cBux cy1uja (vaan 4L) navenHe rpl4poAe n tpe6a Aa AoHecy
[penopyKe HaH o6asesyjyhe oAJryKe. Yxoruxo ce rprrMebyje ono APYro, Moulo 6u ce

cMarparn 4a je ono y cyrporHocrll ca He3aBucHourhy cy4Iaja.a

5. Cpncra Bna4a Kao npeArrarar{ 3aKoHa Huje ycnojuaa npurr,re46e, re je Hapo4xa
cKyrrIrI,IHa 2008. IoAI,IHe je ycnojzaa 3aKoH o ypef)erby cyAoBa roju je npe4nulao
KoHrlenr npaBHHx craBoBa aau cytlema, H To He caMo Kao oB,[auherue Bpxonuor
KacarluoHor cyAa, Beh I4BpI4tIr4To V llpunpe4uor ane.[a4uoHol cyqa, a nocpeAHo H

cBaKoI cyAa.
6. IlprElraroM HoBeJrr,rparba oBor 3aro:aa20L3, roAI,IHe, Bene4ujancKa KoMI,Icuia

je usuona 6una KoHcyJrroBaua. V [beHoM Mr{Iu/belby cy [oHoBo l{craxHyre ucre
upnrtre46e, oBor llyra MHoro onul{pHuie 14 apryueHtonannje.

Toxorvr cacraHaKa y Eeorpa4y,4ereraquju Benerlujancre noultcuje je peveno 4a je onaj

saAaraK yHer paAr,r yje4nauaaarba cyAcKe npaKce, noilITo ce npeA Erponcnuu cyAoM 3a

JbyAcKa flpaBa Harrasv MHoro rpeAMera o je4Hanorra npl4cryfly npaBALI. Peqeuo ie 4a cy

oBa rpaBHa Mr4rrrJberba o6anesyjyha caMo ea cy1uje Bpxoanor KacaquoHor cyAa [He aa

HrExecrenene cy4oee).Ilope4 Tora, oBo 6urpe1ato cMarparlt ryMaqerbeM 3aKoHa, a He

r.ructpyrcqujovl.
fla unaK, BeHeqr,rjancxa KoMr.rcuja je KpHTr.IKoBaaa oraj HarII4H, 3aro Iuro ro 4aje
Bpxoauou Kacar{HoHoM cyAy HaqeJIHo osaauhelbe ,,AoHoIIJerba nponplca", Koje Moxe
6u"ru y cyflporHocru ca rroAeJroM B"rracrr.r. PasMeHa TJIeAnIIITa nsuefy cyguia us

pa3JrHqHTHx r,rHcraHr{H, xoja je uouylena y Haqpry (nonv ctas 3 r{JIaHa 2$ ie Kao raKBa

4o6pa H crora 6u ce uorla [peflopyrraru. MelytlaM, KaAa ce qI,ITa aaje4no ca r{JIaHoM

31, ou4a uoctaje Matre jacra. Ilorpe6a sa yje4uavaBalbeM npaKce 6u cey HaqeJIy Morra
peur,rrra xaa6enuru nocrynKoM t<oju 6u Morao taxo 6utu ocMLIIuJbeH 4a taxof e peulaBa

u npo6aeue rojra ce o6aqHo, cauo vrilLr yr"rraBHoM, javnajy y pasilu'turuM Kareropuiava
crytaj eea MaJIHx ttorpax(IaBarba
Huje jacuo Aa rru BpxonHz cyA AoHocH HaqeJrHe craBoBe BaH KoHKperHor npeAMera
HJrH ToKoM BpruerLa cnojnx HaAJrexHocrr.r Kao KacaqpIoHLI cyA. y npBoM ctryuaiy, oBaKaB

npr,rcryn je y cyr<o6y ca Har{eroM He3aBucHocrlr cyAcrBa. Apryuenr Aa ce "Ha'{erHH

rrpaBHV craBoBr.r" AoHoce y rIHJby orKJrabarba sehuHe yo6a.lajeuux rpeuaKa
npaBocyAHor ctrcreMa, roje s6or HeKr4x pa3Jrora He saBplue Ha cyqy uajnuuer crelleHa,
r.rsrJreAa MarbKaB. On rarcole ne o6jarurraBa 3aluro je tarne tpeuKe ueuoryhe
oTKJToHHTH y nocrynKy anelaquje unuxacaguie.
Ynurso je ra pesonoBarbe xoje croju HBa raKBor npucryfla y cBerJIy apryMeHTa 4a he
oBaKBH "Ha.rerHr,r craBoBH" c[peqr,ITn noAHourerbe 6ygyhux npeAcraBKu Enponcrou
cyqy sa JbyAcKa npaBa npe4 rcojnrnr ce seh Haila3v suavajau 6poj npe4ueta roju ce

oAHoce ua je4nar rpucryn rpalana npaBAr,r. Yroruro oAJIyKe HI,IxIzx cyAoBa ufurtu
anerarluoHux cyAoBa Mory Aa 3aBpue npe4 EuponcKLIM cyAoM 3a JbyAcKa npaBa, oHAa

6n 6uao pa3yMHo ouoryhuru cJrr.lr{He xaa6e npe4 BpxonHHM KacaquoHlM cy4ov (uau

5 CDL-AD(2008)007, $ 109.
6 CDL-AD(2008)007, $ l12.
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Ycranuuu cy4oru) oruoryhanajyhu na raj uavnH BpxonHovr KacallzoHovt cygy (unu

Ycranuona cyAy) AaycraHoBn npeceAaH y KoHreKcTy KoHKperHor upe4ueta.T

7, [Ipur,ae46e BeuerlujaHcxe KoMr,rcnje cy caMo [pHBuAHo AeruMI,ltIHo ycBojeHe,

raro Aa je cyurrr,rHcKpr orcrao KoHrderrr. Hanue, 3al4cra je 6pucaHa oApeA6a no Kojoi ie
AeJrarHocr BaH cyberba BpxonHor KacaquoHor cyAa 4a ytnpfyje Har{erHe IIpaBHe

cTaBoBe. Vuecro Tora, uefyrau, BpxonHu KacaqaoHl,I cy1 je Ao6t4o npI,UIHr{Ho

xeo4pef eny AyxHocr Aa BaH cyf erra ,,o6es6e\yje je4uucrneHy cyAcKy nplaMeHy npaBa

u je4uarocT cTpaHaKa y [ocTyII{I,IM4".B Tarole, o[cTa/la je o4pe46a no rojoj ceAHI'Iqe

oAeJbeba Bpxonuor Kacar{r4oHor cyAa yrBpbyjy rpaBHe craBoBe nan cy?;erta, u noja cy

rroroM o6anesHa Ba cBa neha o4e"nerba y 6y4yhnu [peAMerLIt'Ia.e Ys ro, HeAI4pHyre cy

ocTaJre o4pe46e no xojuua ceAHI,Iqe oAeJbeba cBLIx Apylux cyAoBa, Kao H ceAHHI{e

cyguja cBux cy1vrja, ,,pa3MaTpajy npaBHa ttttTat+,a",10 o4Hocuo nO rojuua oAe/berba

a[eJrar{r{oHzx cyAoBa ,,pasuatpajy v fluTatba BilKHa 3a paA noApyrlHlax cy4oBa".11

Yrorprro je o6paaloxeme Baa4e o [poMeHLI 3axoHa o ypelemy cyAoBa 6uno
[porrzByperrHo, c o6supor,r ga je uctaxHyro 4a je on"rraurheme Bpxonuor Kaca4uoHor Aa
yrnplyje HarreJrHe npaBHe craBoBe nporr,rBHo Vcraey.lz Hauue, axo je raxo HeuITo

rrporr.rBHo Ycraey, oHAa ie w 6uao xojrz 4pyru BuA npaBHLIx cTaBoBa nan cylema
HeycraBaH,

8. Bpxonun KacaIII4oHI,I cyA je HoBy HaAJIexHocr BaH cyflerta y auAY

,,o6es6ebuBarba je4uncrneHe cyAcKe [pI4MeHe npaBa" npilxBaTl,Io, TaKo tuTo je
Ilpe4cegHur BpxonHor Kacaqr4oHor cypa 2014. roALIHe AoHeo ,,flraH aKrI'IBHocrI'I

Bpxonnor Kacar{r4oHor cyAa pa4u yje4HaqaBarba cyAcKe rpaKce". Y rreruy ce upe4nrEtlajy

o6anese cyAoBa Aauilw caMr,r yrBpbyjy rpaBHe craBoBe nan cyferra (xnp, Ilpranpe4Hu

aneJrarlr4oHu cy1), t4ru Aa o6aseuranajy BpxonHI4 KacaqI,Iorvt cy4 o cnopHHM npaBHI'IM

rr,rralbr.rMa , Aavtx o6pa4e y Bvrqy peQepara, xaxo 6u ce oAeJbebe Bpxonnor Kacal{HoHor

cyAa o ttuMa uejacnuno. Tarsa o6asesa je npe4nratla qaK I4 sa flpBocreneHe cy4oue.13

9. HeptMeHosaua Pa4Ha rpyila MuHuctapcrBa rpaBAe ie Hspa4nila Ha4pr
ycraBHux aMaHAMaHa20LS. roAuHe, y rcojer'r je 6uao npe4nztleHo Aa ce ycraBoM ypev4

Synrqraja BpxoBHe HHcraHr{e. IIo roj sawncr;4 peJIeBaHrHa o4pe46a Yctasa je rpe6a"rro

Aa frracu: ,,BpxoBuu cyp, Cp6uje o6es6etlyje je4uncrBeHy npHMeHy 3aKoHa oA crpaHe

clgosl".L+ V o6pasaolrerry roje je o6jan"meuo, tueflytzt,t, oBa npoMeua uuje nu pevjy

o6pasaoxesa.l5

? CDL-AD(2013)005, $$ 104-107.
8 Hoer.r qlaH 3l 3axoua o ypelemy cyAoBa. MoNe ce rocraBl4rr4 II[rarLe xaxo je uoryhe yjeAuauuru cyAcKy

npa1cy Ha arrcrpaKraH HaqrlH ueo6anesyjyhuM rrpaBHHM MTIIIIJIeE,ITMa roja ce AoHoce nau cylerua. Crora je

oBaKBaB KoHUeIIT o3HaqeH KaO ,,oKcLIMopOH" y npaanOj AoKTplIHI,l, sulu Gqlii (fil,2), 40.
e I9.t. 43 3axoua o ypelemy cyAoBa.
10 r{n. 36 cr. I 3axona o ypel)erry cyAoBa; B:aAzI Ll,$.26 cr.2 ucror 3axoua, xoju nspuuuro npeAeula Aa

llpurpe4ull aneJra[r,roHtr cya yrnplyje rpaBHe craBoBe ean cylerca. N.B.: IIpunpeAHLI aneraqnonu cyA je car'ao

ApyrocreneHL,t cyE, v nporr{B rberoBrrx o4nyra je, y: oapeleue ycJIoBe, Ao3BoJLeH IIpaBHI4 nex o xojeu ognyuyje

BpxonHu Kacau[oHu cyA.
rl t{n. 36 cr. 2 3axoHa o ypelemy cyAoBa.
t2 BuAu flpe.unor rr3MeHa I,I AonyHa 3arosa o ypeleny cyAoBa, 3941'13 (2013), 12;

lrttp://wwyLpjllamerrt.gov.rs/upload/alqhive/files/cir/ndflpredlozi-zakona/3947- l3.pdf (rpucrynrneuo 12.

Honena6pa 2021.).
13 BuApr lflaH axrusuocrra Bpxonuor Kacauuouor cyAa:a yje4uauanarbe cyAcKe npaxce og1. anputa2074,,
6p. I Su-7 2412014,
https://www.vk.sucl.rsi sites/def'ault/filesiattacl,rnents/PlanAktivno.stiVrhovnogl(asaciorrogSudA.pdf
(rpucryuneuo I2. noseNa6pa 2021.).
ra Bepsuja Ha eHUrecKoM: CDL-REF(2O18)015.
15 Buapr Ha eHrurecKoM: O6jarurrerse Haupra ycraBHlrx aMaHAMaHa o npaaocyfy,

,/vlv

the%20Draft%20Amcndments%2Oto%2Othe%20Constitution%20(with%20explanation%20and%20refbrences)
Zs?0 I .pdf (nplrcryrrbeHo I 2. noneu6pa 2021.).



10. Beueqrajaucra xoul,rcuja je ycnojura Mr,rruJbebe o HaBeAeHoM TeKcry. V meuy
je uouoao arr{eHToBala npo6leM HaAJre)KHocrLt BpxoBHor cyAausBau cytlerra.

llperua eBporcKI4M craHAapAI,IMa, BaxHo je 4a ce,4oCJIe,4HocT y cyAcKoj npafcu
rrocrr4rHe oAJryKaMa Br,rrunx cyAoBa xojz ycnoctannajy KoxepeHrHy LI Aoc/leAHy
cyAcKy npaKcy, a He raKo uro he Br4rrru cyA AoHocI,ITIi HaqeJIHe AI,IpeKTuBe vilv
ynyrcrBa 3a HI,Ixe cyAoBe [fn. 18: llpeuopyra CM/Rec(20L0)72 o cyAujaua:

He3aBr4cHocr, eQuxacHocr H or4roBopHocrlz, craB 23 "Butttu cyAoBI,I He rpe6a 4a
ynyhyjy I4HcrpyKl{uje cyguiaMa o HaqHHy Ha roju oul't tpe6a 4a o4lyvyjy y
noje4rauauHuM npe/qMerr4Ma, ocHM y [peJII4MI,IHapHHM oAJIyKaMa vlfil KaAa

o4nyvyjy o npaBHoM Jrexy y cKJraAy ca 3aKoHona."]. Kao uto je BeHequjaucra

xor'rucuja HaBeJra y cBoM nperxoAHoM Ml4luJberby, " llorpe6y sa yje4HavanabeM

rrpaKce, y Haqery, rpe6a peruaBarr,r xar6esupl nocrynKoM xoiu 6u ce Morao

ocMr,rc"rruTu TaKo 4a rarole perxaBa u npo6aenae roju ce o6uqno, cauo vtttur

yrJIaBHoM, jan.rrajy y pa3aI4qHTLIM rareropujaua clyuajena MaJII{x

noTpaxl,IBama."[fn. 19: Muunerbe o Haqpry aMaHrqMaHa Ha 3axoH o npanocyfy
Cp6uje ICDL-AD(20 13J005), cran 105] 16

Ha ocHony perreHor, BeHerlrajaHcKa KoMHcuja je r3pr4t{I4To cyreplacaJla Aa ce o4pe46a o

QyHrqrajra BpxoBHe rIHcraHIIe AoIIyHI,I, raKo Aa 6yrc jacro Aa oHa o6es6etlyje
yje4uaueny cyAcKy IIpaKcy Kpo3 oAJIyKe y KoHKperHI'IM npeAMerl4Ma.

Y cnerly oHora ruro je HanpeA peqeHo y BeBI4 ca AuaH4uaHoM V, BeHequiaucra
rouucr,rja xeJru Aa npeAJroxr,r Aa ce cae4ehu rexcr [y rypsrley u nogel;ranoJ

AoAa ApyroM craBy oBor Anaan4uaua: "BpxoBHr,r cy1 cp6raje o6es6efyje
je4uHcrneHy npI,IMeHy 3aKoHa oA craHe cyAoBa Kpos ceoiy cydcrcy npqKcy."l7

L!. Vcra Her4MeHoBaua Pa4ua rpyfla MuuucrapcrBa IIpaBAe je nprxBarl'IJla
cyrecrnje BeHeqrajaHcxe KoMr,rcuje, c o6arapor,,r Aa je y HoBoM Haqpty roju je ycJIeAI{o

6ralo npe4nufeuo: ,,Bpxonnu cy4 o6es6ebyje je4uuctreHy npLIMeHy 3aKoHa oA crpaHe

cyAoBa Kpo3 cyAcry npaxcy".
12. y Mr{lxJberby roje je floroM ycile1uno, BenequjancKa KoMt4 cuia ie LISpa3HJIa

3aAo Bo JbcrBo ytlPI rt,eHPI M.1B

l-3, Huar, xypc rojra cKLIqupaH je nanyureH. 3saHLIqHa npoqeAypa upoMeHe

Ycrana je uorpenyra 202L. ro4uHe,1e ra Og6op Ba ycraBHa III,ITaBa LI saKoHoAaBcrBo

Hapo4He cKynurllHe je oQopr'aro paAHy rpyny 3a LI3paAy aKra o npoMeHu Vctasa. 3a

Marbe oA rpu Meceqa paAHa rpyna je oxonvaaa cnoj 3aAaTaK, a O46op 3a ycraBHa

[r,rrarba H 3aKoHoAaBcrBo je yrnp4no Ha roj noAJIo3I,I Tercr o npoMeHu Vcrasa.20 Y

16eMy Br,rue HeMa oApeA6e o Qyuxqrajr,r BpxoBHe lIHcraHIIe, seh ce caMo - Kao I'I Ao ca4a,

a/rr4 y3 I,I3MeHy Ha3I,IBa cy1a - npe4nutla: ,,HajsHrIV cy1 y Peny6autry Cp6uiu ie
Bpxonuu clp,tt.2t

t4, y MuuJberby Benequjancxe KoMucaje o oBoM Tercry BHIUe ce He c[oMI,Ibe
cBe peqeHo 20L8. roAHHe. BeneqrEjancKa KoMllcr.rja ce nuje ocepnyJla Ha oAcrynabe oA

nperxoAHo 3aMu[r/beHor KoHrtre[Ta rro xojerrr 6u, zanpano, YcranoM I43pI'Iq[to 6utto

a a6p arreHo ytnp! r.l nalbe ttp aB H I,Ix craBo Ba B aH cy\ewa.zz
15. O46op 3a ycraBna rnTarba H BaKoHoAaBcrBo Hapo4He cKyrIxrI,IHe je Haron

MgrrrJberba BenequjaucKe KoMr,rcraje yrnp4r,ro HoB TeKcr aKTa o npoMeHV Ycrasa, n ou je

nr,rcMoM [peAceAHr,rra Hapo4He cKy[urr,rHe og 26. orto6pa oBe roAI{He npocaelen

16 CDL-AD(2018)011, $ 34.

'i CDL-AD(2018)oll, $ 56,
18 CDL-AD(2018)023, S 19.
1e Cnyx6enra nucr Peny6,rare Cp6uje 6p.5812021.
20 Bepsuja Ha eHrrrecKoM: CDL-REF(2021)075.
zt AlrauArr,taH V
22 Yrope4nrr ca CDL-AD(2021)032.
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BeHerllrjancroj xouu cuju ca 3axreBoM 3a xlarHo MI,IIxJberbe. BeueqrajaHcKa KoMHcuia je

o6jaauaa Aa he ouo 6uru ypafeHo roKoM uoneu6pa, a Aahe 6uru npeAMer pacnpaBe

Ha rrrreHapnoj ce4nurlra xoja ce oApxaBa 10. u tL.4eqeru6pa oBe roAHHe.z3 V rou
TeKcry je rE 4a"rse nl4Tarbe HaAJlexcHocrn BpxorHor cyAa ocraJlo Heypef eHo.

I II.

L6. A4noxarcna KoMopa Cp6raje Kao uncrraryqr.rja xoja npeAcraBJba cBe

aABoKare y Cp6uju, u xoja je ys ro Hesao6vilasnr rlt4Huraq cpncxor npanocyla,
r43paxaBa 6ojasan Aa HaBeAeHr,r npr4cryny cuncily Ll3ocraB,Ibarra 4eQr,rHl4carLa ycraBHe

yJrore Bpxonuor cy4a Moxe AoBecrH Ao AaJreKocexHLIx troc/teAl{qa, uwajyhu y Bvt[y
cTBapHo cTarbe cpncKor MoAeJIa ,,yje4uavanarba cyAcKe nparce aau cylerca". Beh ca4a
je cra6e 4y6oro nporl4BycraBHo, jep cy ocHoBHLI UpLIHI{I{nH npaBHe ApxaBe y BuAy

noAeJI e BJIacrH I,I He3 aBI,I cHo crI,I cy 4uia yrp oxeHI'I.
t7. Vjeguar{aBarbe cyAcKe rpaKce nan cytlema y Cp6wju ie norpLIMrIrIo y

eBponcKoM KoHTeKcry He3aMHcJrHBe pa3Mepe: He caMo Aa BpxoaHu KacaqPloHa cyA

yrnplyje pasHe craBoBe nan cyfema, r4 ro y o4pefeHor,,r 6pojy cnyrajena 6es 4arama
6uao raxsor o6paslo)Kerba,24 seh u on nornplyje cranone BaH cyt)erta roje yrupfyjy
saje4uuuxe ceAHr4rle aneraqvoHvtx cy4oBa roje Qynr4raoHutuy Ha AeJIerarcKoM
cucreMy, Heru ilpaBHr,r craBoBr4 cy npeMa caMoM o6paaaoxerby AoHerv Ha 3axreB

Mr.rHgcTapcrBa,2s a y je4uorur cayuajy je Hane4eHo Aa je je4uo npHBaTHo IIpI'IBpeAHo

ApyrurBo Aailo fiHutqujaruey.z6 [Ioro4 3a HeKe npaBHe craBoBe je uapuuaro ,,yorleHa

norpeuHa npaKca cygoBa", ruto jacuo yxasyje Ha Bpluerbe HaA3opa uag cyguiar'la. Y
je4noru sarJbf{Ky lpatlaHcror oAeJberba Bpxonuor Kacal{I4oHor cyAa ce HaBoAI'I:

Harcou [pr,rKyflJbaba v alH^ailyt3r4parba cyAcKe [paKce HHx(e I,IHcraHIIe no nllTarby

IIplIMeHe [...] youeuo je ga uenu BI,IIuH cyAoBH, KaAa yKI,IAajy npecy4e 4ajy rauctpyxquje

npBocreneHr,rM cyAoBHMa Aa upuluemyjy npaBH/Ia BaHnapHLIqHor [ocrynKa, yMecro

rrsBprunor nocryrrKa [no4e6"raHo y opuruHany]. fpafaHcro oAeJbeme BKC je ctora

oA,[yqr,uro, 6es o6supa Ha r,rspur{Hre o4pe46e 3arouura o nsBpIuHoM nocrynKY, AA Ha

oeaj uauun taro!e, yKaxe Ha norpeuHy npaKcy HI'Ixecreflenr'rx ry4osa [...].zz

Tarotle, r areJIaIIrIoHI{ cyAoBa ytnplyjy npaBHe cranose.z8 C 4pyre crpaHe, y HeKI'IM

oAJryKaMa arreJrarluoHr4x cyAoBa ce H3pr,rqr,rro Lt crl,Iqe Aa cy npaBHIa craBoBl,l BpxonHor

23 https://www.venice.co-e.int/webforms/events/?id:323? (npucryn;reuo 12. nonerrl6pa202l.).
zq Bi51u uup. Ilpanuo Mr,rlrubene lpalancxor oAeJreria BpxonHor KacaulaoHor cyAa oA ll, uapra 2014.,

Eurreu Bpxonnor KacaquoHor cym ll20l5, 309; IIpanHn 3alsbyr{aK fpafaucror oAeJbeIba Bpxonuor

Kacaur{oHor cyua of 23. jyua 2015., Eunreu Bpxonuor KacaquoHor cym ll20l5, 318; flpanHo MI'IIIIJbeIse

lpalancror oAeJreha Bpxonnor Kacaqr{oHor cyAa oA 8. Aeuelvl6pa 2015, Eunren Bpxoruor KacaqlloHor cyAa

tlZOt6,266;llpan;nu 3aKrbyrraK lpafaucxor oAeJEelLa Bpxonuor Kacaul{oHor cy,Ua oA 18. cenreu6pa2015,,
Eurren Bpxonuor KacauuoHor cym 112016, 266; flpaouo MIdIIUbeILe lpalaucror oAeJbelba Bpxonnor
KacaqrroHor cyAa oA 10. uoneu6pa 2015., Ennreu Bpxoaxor KacauuoHor cyrc112016,271.
2s flpanuo Mr4rrrJberbe fpalaucror oAeJrerba Bpxoruor Kacaq[oHor cyAa oA 25.uapra 2011, Eunren Bpxonnor

nu.iqroro. cyru ll20ll,74; suptra rarole u flpanuo MI{IuJreILe Kpunuuuor oAeJbeILa Bpxoruor cyaa Cp6nje

oA 25. uoneu6pa 2008., Eulren Bpxonnor cyaa Cp6lrje 2008, 57,
26 llpanno Mr.rrrrJrelbe fpalancxor oAeJbema BpxonHor Kacaul{oHor cyAa oA 18. jyua 2015,, Eu;rren Bpxonnor
KacaquoHor cym 112016,316:'ouaunuq{aruay Swisslion-a [scil. xounannje y npunaruou nnacuurutny]."
27 3arryuar fpalaucror oAeJberba Bpxoauor KacaIIrIoHor cyAa oA 13. cenrerrr6pa 2010, EulreH BpxorHor
KacaurroHor cyta 2010,93; cnnuaH reKcr y 3arury.rxy lpafaucr<or oAeJbelba Bpxoouor KacaIII{oHor cylla o1,4,

oxro6pa 2010, xao u Eulr:eu Bpxonuor KacaIII{oHor cym 2010,119,

" BuWr, unp. Ilpaauo MlrrrrlberLe lpalancxor oAeJbema Aneraquonor cyAa y Eeorpa.ry o4 5' rrtapra 2018.,

Erlren Anelaquosor cyAa y Eeorpa4y l0 (2018), 66; Ilpanua Mr4IIUbeEa Kpuruunor oAeJberba Aneuaur'lonor

cyAa y Honou Cary on 10. anpuna 2018., Bulreu Anenaquosot cyAa y Honorvr Cary 9 (2018), 177;llpanuo
Mr.rrrulerf,e llpurpeanor a[eJrarrr{oHor cy4a oA 25. ueueu6pa2019,Moxe ce nahn y snauuuuoj 6agu uoAarara

cyAcre flpaKce (y A€uEeM Tercry "6a3a noAarara cyAcKe npar<ce"), https://wv.v-w.sud$kapraks4.sud.rs

(upucryrureno 12. noservr6pa202l,); gerupu rpaBHa Mr,{TIIJEeILa lpalancror oAeJbeILa AnelaqrloHor cyAa y



KacaqlroHor cyrya,3ayseru BaH cyf)erba, arcoJlyrHo Be3yiyhu, uaxo 3a raKo HeuITo

HeMoryhe [poHahg ycraBHr,r r,rJrr,r 3aKoHcKLI ocJloHaq. Taxo AuelaquoHl{ cyA y Honou

Calyy rpecyAl,I us2019. roAI,IHe I{crI'Iqe:
Onaj Cy4 [scfL AneaaquoHu cy4 y Houovr Ca4y] je y o6anesu Aa rpl,IMemyje HaBeAeHu

3a4Jbyqan rojz ce ruve yje4HaqaBarba cyAcne npaKce rcao jegau oA eJleMeHara npaBa Ha

npaBgqHo cyf erre H cBe AoK ce To He npoMeHLI He Moxe OA rbela 4a o4ctyna.ze

18. Ilorpx rora, ycnocraBJbeH je 6ea 6uto KaKBor 3aKoHcKor ocHoBa cucreM rlo

KojeM cyguje HI,Ixer paHla noctas.rnajy rl,ITarra cyAoBI,IMa BI,IueI paHra, yrryryjyhn u

Bpxonuou Kacaq?roHoM cyAy, a ceAHr,rqe oAeJbelba raKBIax cyAoBa oHAa oAronapajy ua

rbrax y Qopr,au npaBHor craBa. [Ipu roue, us oljaBJbeHl4x r*larepr,rjala je oqurreAHo Aa

cy4raje Hr,rx(Hx cyAoBa y BeJrlrKoM 6pojy cryvajeea rocraBJbajy nutama roja ce ruqy
KoHKperHHx [peAMera roju cy y roKy, a crpaHKe vz rvtx rtpeAMera yonlure HI4cy

o6aeeureHe o roMe, Taj cucren ue rpe6a MeuarLI ca saKoHcrz ypetlennM KoHUe[ToM

peuaBarLa cr-topHor IIpaBHor nllTatta oA cTpaHe Bpxonuor KacaqnoHor cyha, jep oH

[oApa3yMeBa uyHy rpaHcnapeHTHocr ra o6ee6e];I,IBalbe crpaHKaMa rbl4xoBor npaBa Ha

cacJryurarbe, Kao ueo4rojunor AeJra flpaBa Ha [paBI,ItIHo cyleme.3o Kao cJIIIKoB]ITH

upr4Mep KaKo r43ure4a neQopMaJruo peuraBabe cnopHor nI,ITaEa je4uor KpI'IBI'Ir{Hor

apeAMera xojrE je y roKy, ca HanoMeHoM Aa y KpI,IBI,ITIHI,IM crBapI,IMa HI4 ue noctoju
3BaHHqHo pe[IaBaBe cnopHor npaBHor nl,ITarba, Moxe Aa nocJlyx(u je4aH np]IMep

nsjaurmerra Kpunuvuor oAeJberba Bpxonuor KacaquoHor cyAa uz 20t3. roAI4He:

III4TAIfiE: 3arpaxeuo je npuename crpaHe cyAcr(e oA/IyKe 3a JIHIIe roje je ocyf eno s6or

Kpr4BHqHor 4ena rpnjyMrraperbe Mr4rpaHara HB r{JIaHa 418. ctas 4, y vesu ctasa 1. K3

Peny6aune Mare4onuje, a y qrarbeHr.qHoM o[I4cy 4ena ctojt'r 4a je uaneAeHo JIHI{e

r.rJrerarrHo npeBoAruro MHrpaHTe ttpexo Apx€BHe rpaHIrIIe uz Peny6twre MaxeAouuje y
Peuy6"rrr.rrcy lpvrcy (ns Peny6anrce Cp6uje y Peny6aury Mare4ouujy je ocrrapen

JreraJraH yJra3aK Mr,rrpaHara). fia au ce Mox(e Ia3BpIUHTH npll3Harbe crpaHe cyAcKe

oAJryKe, oAHOCHO Aa ilV y HaBeAeHHM paArbaMa HMa eJIeMeHaTa KpI'IBIZqHOT Aeila v3
r{JIaHa 3 50. Kpnnu'{Hor saroHI'Ixa?
o{f oBoP: Y onucanoj qprrbeHHqHOj czryaqzj u, Hevra Kpv Br.tr{Ho[ AeIa.31

Haro y nocJreArbe BpeMe Bpxonuu KacaqlloHt4 cyA He o6janryje cnoje oAroBope Ha

rrr,rra15a HH?I(ecTeneHI,Ix cyAoBa, He Moxe ce pehu Aa cy lberoBa oAe/bema 6ula
nacr,rBHa, Ilprar,,repa pa1:a, Kpanuuno oAeJbeILe BpxonHor KacaquoHor cyAa je torou
je4He roAHHe (20L3-20L4) oAroBopr,rrro Ha Brdrue o4 200 rutarba.32 llpurpe4nu
a[eJrar{r4oHu cy1 je najaxypnr,rjn y roM cMHc/Iy, jep pe4onHo roAl'Iume o6janryje

HosoN{ Ca4y, Eranreu AnetaqnoHor cyAa y Honorur Caty 7 (2016),31 (npuruea6a: cBa qerl4pl4 MrIIuJbeH,a cy

6es npaenoi o6pasroxerra,rj. y crnry Aexpera uecyAehrlx rena cyAoBa xoja yrepllyjy rpaBHe crauoae).
zc AqeJauuoHr.r cyA y Honou Ca4y, Ilpecyaa oA 3. oxro6pa 2019., 6p. fx 3282119,6a9a noAaraxa cyAcKe

npa6ce (npucrynrseHo 12. noselur6pa2021.); BHALI, IIcro raxo, Anela(uoHt'I cya y Honoru Ca,uy, llpecyAa oa

2i. noner,,1-6pui013.,6p. fN 3938113,6a:a noAaraxa cyAcre npaxce (npucryu,'reuo 12. Hoaela6pa202l.). It'|,8,:

HaBeAeHe rrpecyAe ApyrocrerreHe r4ncraHue cy AoHere y [apHI,IqHoM rlocryflKy, Iuro 3Haqll .aa je lpannra J]eK Aa

o [r,r4Ma oanyuyje BpxoaHu KacautroHr{ cyA y [pr.rH(I,IrIy HeAorlyureu, noce6uo yKoJII4Ko nocroju lorpe6a Aa ce

yjegHaurE 
"ya"nu 

npaxca rj. Tr,rrr{rraH KoHuenr yrarar+'a Nan6e; aI'IAI,I 'lil, 404 3axosnxa o rpalancrou
rocryrrKy. Osaxas craB HaroBeruraBa la cyAoBrl y Cp1uju ue cxnarajy [paBpIJIHo cyAcxo crBapau e l]paBa v

ynory BpxoBHe rrHcraHrle . Ca1awwu KoHuerrr rpafancr<or nocrynKa je ocllauuteH 4a ouoryhlt npecyfuname

He[oBe3aHo ca MexaHu3Morrl xoju npe,4n[!a Kracr4qHo BepTI,rKtuIHo yjeAnauaaarre cyAcKe rlpaKce' Mefyrurra'

cxBararr,e cyAcrBa xpos coqujanflcrurrKy rrpaBHy rpanr.ruujy He rIoI4Ma ory jeguocraBHy I4crlIHy.
30 BuAu rrJraHoBe 180-185 3axoHuxao rpalaucxou nocrynxy; nu4u mxole Ia O.q,1yxy Bpxonuor KacaufoHor

cyAa oA 16. cen'reu6pa202l.,6p. ,{oa. 2l2l: npuveua rplrBpeMeHe oAnyKe je ueaolycrnna yxoluxo jeAHa oA

crpaHaKa nuje uMaJra naoryhuocr \a r43Hece cnoje MI4rIrJLelbe o AorI{qHoM IIpaBHoM rgTa}by;

https:i/tuww,vl<.strd.rs/sL-lat/spp-2202I (npucrynrreuo 12. HoseNa6pa2021r.).
3r Em'reu Bpxonuor Kacauv oHor cyrc 112015,287.
32 Bullz Eurreu Bpxonuor Kacalrt4oHor cyaa 112015,202-295.



oAroBope, r,r To noHeKaA npeKo y HMno3aHTHoM 6poiy." Y csaxolt{ cnyua)y, y cp[croM
npanocyfy je nsrne4a joru ynex Hero3Har BenequjaHcre KoMllcraje no rojeu

[r]paxene HHcrpyrr{Hja y noje4r,rHaqHr,rM npeAMerr{Ma o4 cy4raja BI4IIIe uuctauqe, xojll
6u tpe6alo Aa oAJry.{yjy o xail6u, rn[raBa crpaHre HesaBHcHe penueuje IbLtxoBHx

npecyAa, r{r.rMe ce KpuH rbnxoBo [paBo Ha nplzcryn cyAoB[IMa [us utaua 6 EK/bII u us
qJraHa 2 [Iporoxo,na 7 EK/bII y KpHBur{HuM npeAMerurua). TarBa npaKca (yx.myvyjyhn

AaBarbe r,rHcrpyKr{r4ja) ue caMo Aa unje eifraracra (je4an HIaBo HaA/IexHocrH ce, de

facto,yrlarra), aeh ro raxole Kpruu JbyAcKa npaBa. Onaxny [paKcy, yKoJIHKo ce y moi
ucrpaiana, rpe6a peruaBaru Atrcqlltrn[rHcKrrM cpeAcrBlrMa rlporlrB cy4uia xoilt y
raxnoi rpaKcrr yrecrnyiy.:+
L9. KoHa.rHo, raaro ro HHTr,r je4an 3aKoH He rrpeABula, no4saroHcKI,IM artuua je

npe4nnfeno Aa oAeJberbe cyAcre npance r,rMa oBJraurherre Aa cyclleH4yje 4ocraay
oA/ryKe KoHKperHor cy4eher neha, yKo/rlrKo oflasu Aa je oAJIyKoM oAcry[/beHo oA

cyAcKe npaKce H"rrr npaBHr,rx craBoBa 3ay3err4x BaH cylerua. Taga ce cy4eher"r nehy
yuyhyjy rucaHe npurue46e r,r no3uBa ce Aa npeucnl{ra cnojy oAJIyKy. Axo octaue npPI

cBoMe, oHAa ce sarasyje ceAHr,rqa orqeJbelba roja pacnpaBJba o roMe, H aKo nehuHa

oAryqpr 4a ocraje npu npaBHoM craBy oAeJbeba, cy4ehe sehe ce I,IBHoBa nosl4Ba Aa
nper4crrr,rra cnojy oA/ryxy. Axo rE HaKoH Tora ocraHe nprl cBoM craBy, oHAa ce ca3nBa

ceAHHrIa cBux cyqrja cy4a.3s Ctpaure r.r3 nocryrKa npl4 ToMe ueuajy HI,IKaKBa ca3Harba

o roMe, tra HI,I y cayrajy Aa je rbI,IxoB ,,3aKoHHTH cyguia" (xa ueuavnou ,,gesetzlicher
Richter') AoHeo jeAny oArIyKy, atu je Ha npl,IrucaK ApyIrIx cyguia ilnax npoMeHuo.

Heua norpe6e o6pasnararr,r KoJrr4Ko je onarno ypefeme, roje ce LIHaqe npartr.rryj€,36 a
Bucoru caBer cyAcrBa ra He xnaauQaryje rao yrpo)KaBarLe HesaBucHocrl,I cyguia,37

npeAcTaBJba [IKoJIcKIa npI,IMep Kpluerba saxeher Yctasa npeMa xojeu ie ,,cygUia y
Bpurelby cygr,rjcxe rlyHxrluje norr{r,rrbeH cauo YcraBy I4 3aroHy", oAHocHo npeMa roue je

,,cBaKI4 yruqaj ua cygujy y Bplrrerby cy4r.rjcre rlyHrcquje sa6pameH".38 Tarot)e, upeMa

[parcu Esponcror cyAa 3a JbyAcKa [paBa raKo Herxro 6u uecyMtbl,IBo IIpeAcraBJba/Io

[oBpeAy npaBa Ha [paBr,rqno cyleme.3e Hauue, npeMa cBI,IM [poqecHI,IM saKoHI,IMa y

33 lr.rsu ce aa je peKopA nocrrrHyr 2017 . roluue, xana je oAroBopeHo Ha rIaK 27 4 turawa, auA. Elameu cyAcKe

npaxce npr4BpeAHlrx cyAoBa 3 12017 .

34 CDL-AD(2014)007, g l8 (rose6rbauo y opurunany).
3s BttAtt ,tA. 1,90-200 flocaonnrar o paAy cyAoBa/ AoHer 04 crpaHe MuHucrpa rlpaB4e/ Cay>r6eau tuct
Peny6ar,rre Cp6vje,6p. 11012009, 87;7012011,31;191201'2,28;891201.3,7;96120L5,1.30;1'0412015, 50;

1.131201.5, 61,;391201.6, 44;561201.6, 56;771201.6, 57; L61201'8,34;7812018,1.61.; 4312019,1.6;9312019,275;

Va.4llloctoBHr4K o paAy BpxonHor Kacarlr4oHor cyaa, ycnojeH Ha nzeHapHoj ce4Hr'rqr Bpxonuor

Kacaqr,roHor cyAa, C,ry>x6eur,r nttcr Peny6twrce Cp6vje, 6p. 371201'0, 20;51,1201,4, 6; 4U20L6,7; 621201.6,

25;741201.8,72.
36 O rone je r.r:aeurrana,ra r4 AHeBHa uraMna y Cp6uju, a u .{pyrurno cyruja Cp6uje je rauQopuncano janHocr o

roMe; Brra. ,,florr.rrr4Ka", https:i/www,politika.rs/scc/clanaU287447ll(o-presudqie-suc1-ili-sudi-ia (npucryureno
12. uouerrr6pa 2021.); Ilucuo ,{pyrurna cytwja Cp6uje oA 3. Mapra 2014., 6p. 8ll4;
https://www.ornbudsman.r'l/attacbnrents/3294 3odgovoro/o20zqslitnik%o20sradjana%o20kragu-ievac.pdf
37 Cyauje xoje cy 6ure usroxceHe oBaKBoM nplrrr4cKy cy noAHeJre npuryN6e Bpxonnor caBery cyAcrBa, aJTLt ux
je on o46uo, c rr4M Aa o6pasnoNeme oAJryKe nr.rje januo o6janreno; nuAu O4nyxy Bucoxor caBera cyAcrBa oA

l. anputa 2014.,6p. 071-00-40812014-01; https://vss.sLrd.rs/sites/cleliru-lt/files/attachrnents/SednicaVSS-01-04-
2Q14:.zakUucci.pdf (nplrcrynrreuo 12. uoseM6pa2021.). C gpyre crpaHe, Enponcxa xouucnja ynpaBo:a onaj

clyuaj xoucraryje: ,,Here cyAr,rje r43 Brrrrrr4x r4 anerauproHnx cyAoBa cy 6une eyoqeHe ca AI'IpeKrHHM

loxyruajraua Bpuelba rorr{Tr.rqKor yru\aja HaA rLrrxoBr4M cBaKoAHeBHpIM aKTIrBHocrhML a Aa Bucoxt4 case'r

cyAcrBa uuje nponHcHo 6pauno ILuxoBy He3aBlrcHocr, Bllilt4 EK,klzaeutlaj o uaupe4orany Cp6lrje 2a2074,
SWD(2014) 302fnal,40;
https://eLrr-lex.-eg::grra.er"r/lega l-content/IlN/TXJTPDtr/?Lrri:CELIIX:520 14SC0302&fi'orn:EN (npucryrreuo
12, Hoaeu6pa 2021.).
38 q,'r. 149 Vcrasa Cp6uje.
3e Ynope4uru: ECJbll, rpeAMer Parlov-Tkalii| npomue Xpaamcrce, npecyda od 22, rc\eM1pa 2009 - 6p.

24810106, $ 86: "MelyruM, cyAcKa He3aBrrcHocr 3axreBa ta cytuje nojeauHlru He caMo 6yay ocno6oleHe

Henpr{MepeHrrx yrrqaja BaH npaBocyfa, aeh a y oKBI4py Bera. Osa uHrepHa cyAcKa He3aBlicHocr 3axreBa Aa



Cp6uju,o npaBHuM JreKoBHMa o4ayqyje rpoqJlaHo I4II,I neroqaaHo sehe, a He [/IeHapHa

ceAHr,rqa. To y pesyJlrary 3Haql,l Aa HHKo HeMa npaBa Aa cyclleH4yje 4octaBy oA/IyKe

HaArrelrHor cygeher neha, HanouurreMo Aa je xpnatcxa Bna4a 20t3. roAI,IHe raKo

Heurro npeAJroxuJra raMoulbeM napJraMeHTy ,qa ycnoju Kao gaKoH, ailv je y6pso

[oByK/ra concrBeHr4 nperqJror, ca o6paanoxe[beM Aa cy eKcllepru Enponcre xoutEctlje
cMarpanu Aa ce na raj Haqr{H yrpo}r(aBa He3aBIacHo cr cypuja.ao Tarcotle rpe6a ucrahu 4a
je y Cp6r.rjr.r ea6enexeH je4an caytaj Aa je rpeAceAHLIK aneIaqrlouol cyAa noAHeo

Avrc\uniluHcxy npr4jany nporuB qJraHoBa KoHxperHor neha roje uuje xe.ueJlo Aa

oAcTynLI oA concTBeHor cxBaTarba y KopI,IcT sehl4He cBLIx cy1uia,ar Haxo je
Avtc\ptflluHcxa upujana o46aveHa, per{eHo roBopu o cauopeQlexcuju cyguJa, OAHocHo

cyAcrBa, Vuecro Aa ce AncqlnrrktHcxr,r roHe onra roju Bp[Ie npI,ITI,IcaK Ha cy4uje 4a
npoMeHe cnojy oAJtyKy,42 )KprBe ce I43JIaxy nporoHy.

ru.

20. Vat<o A4rorarcxa KoMopa Cp6rEje cMarpa 4a je ca4aurbu 3arou o ypef erry
cyAoBa HeycraBaH y Aory xojrE ce oAuocr,r Ha oBJlauheme pasHl{x Hecy4ehux reaa
cyAoBa 4a yrnplyjy npaBHe craBoBe,43 H y roM npaBl{y he ueoMa 6pso uHr.rqupaTu

nocry[aK ro4 VcranHor cyAa, r4raK je aeoua Bilr(Ho Aa ce y qacy y rojeu ce pac[paBJba

o rpoMeHaMa Yctasa - xoje ynparo rpe6a 4a ojauajy cyguicxy He3aBI'IcHocr -
artyenuayje H oBo rnTarre. BeHequjancKa KoMI,Icuja rcoja raspafyje MuuJberbe, u xoje
HMa Hapoqr,rTy TexI,IHy y cpncKoM AHcKypcy, Kao y upaBHoM, TaKo I4 y nOJII'ITI'ITIKOM,

Mopa 6u'ru cBecHa ,,cTatba Ha TepeHy", Lt 36of rora joj A4norarcra KoMopa Cp6uje
[peAorraBa peqeHo, r,r MoJrr4 Aa ce np[/rr4KoM r,I3paAe r,r ycnajarra xI,ITHor MI,IIIIJberba o

nocJreAbeM Tencry ycraBHux npoMeHa y3Me y o6sup npl4rasaHo crBapHo crarre
cyAcrBa yPeny6auqu Cp6uju y Be3I,I ca,,yje4uarlaBabeM cyAcKe upaKce".

2L. A4norarcra KoMopa Cp6tlje Ha onaj HaqvH )I(e.ru Aa Aonpl,IHece
ycflocraBJbalby cyAcrna y Cp6rajra xoje he saucra 6wT u 3acHoBaHo Ha HaqeJII,IMa [paBHe

Ap)r(aBe. Bpe4nocr yje4navexe cyAcKe npaKce je cnararo BeJII,IKa, v AeiluMLIr{Ho
flporasJra3r,r Hs npaBa Ha npaBI4rIHo cyferre, ruro je AaHac HecnopHo. Metlyruu,
MexaHusMra xoju he roue cilylnuru r'aopajy 6uru y cKJIaAy ca reMeJbHI,lM npI,IHLlHnHMa

rpaBHe ApxaBe, 6es rojrax oHa rpecraje 4a 6y4e npaaHa AplKaBa. flouro cy crere
coqujalucrr,rqKe npaBHe tpa4r.lqrEje jour yser jare, npeua Muu.Ibemy A4norarcKe
KoMope Cp6uje norpe6an je o4nyuaH pe3 Ha nrlaHy rercra Vctasa. Cy4taje v cyryoau

nocroje 4a 6u Bprxr,rJrr,r cyAcKy B.[acr, a He Aa 6u Ban Bpuerba cyAcKe BJIacrI,I u34aBailu
rpeuopyKe u rEHcrpyxqraje ApyrI,IM cygujarraa KaKo rpe6a Aa cYAe y 6y4yhlttut

onr.r 6yly ocno6oleuu oA ArrpeKTr.rla urru npr.rrr,rcaKa KoJrera cyauja IIJII,I oHI{x r<ojra urraajy y[paBHe

oAroBopHocrr.r y ayry, Kao rrrro cy rpeAceAHVK cy1a IdJII,I rpeAce4HuK HeKor oAeJberba y cyAy, O4cycrno

AoBoJbHrrx rapanqnja xoje o6es6elyjy nesanucuocr cylu,rja y oKBI{py cyAcrBa I4, Hapoql,Iro, vis-d-visrutta
uaApebesrx y upanocyfy, Moxe HaBecrkt Cya aa 3aKrbyrru Aa cy cyMlre noAHocl{otla npeAcraBre y [orneAy
(nesanuorocrn u) uenpncrpacHocru cyaa o6jemr,rBHo onpaBAaue [Hanoferre LI3Bopa u:ocraareuo]."
40 BuAu BraAuuu aMaH.[MaHI4 oA 21. $e6pyapa 2013., 6p. fI3 21712, 2;

lrttps://www.gbgr.hrlsites/defhulVfiles/uploads/sabol/2018- 1Zlarnandmani Ylade-RH PZ-2I 7.pdf
(npncrynneuo 1 2. Hoser{6pa 2021.).
al Bugu Ha eHp'rrecxoM: Protector of Citizens,2013 Annual Report (3aurru'rHux rpafana, fo4tturuE usneruraj sa

20 I 3), Beorp at (201 4), 9 ;

https://www.om_buiisrnan.rs/attachm-enJs/article/-55-5ZA!nual%20Rgpolt%20ofDlo20the%20Protector%20ofllo20C
itizqrls.pllf (upr.rcrynreuo 12. uoseN{6pa 2021.). Tercr Ar{cqurrJrr4Hcxe npnjane Ha cpncKoM je .qocrynau ua

https://www.ornbudsnran.rs/attach_rlrents/3294_3 oclgqvor4/o2OzastitnikTo20gradj ana7o20l<raguievac.pdf
(npucrynreno 12 November 2021).
a2 Ynope4uru
43 Vcro Baxr,r, Tr,rM rpe, 3a oapea6e [ocrroBHuKa xoje npe4ezlajy raouely ocrzuror, cycneHAoBaue AocraBe

oAnyxa HaAJrexHor cyAeher reha.



llpeAMeTV Ma. cyAvje, a Hapoq[To cyrqr4je BpxoBHe I4HCTaHIIe, Tpe6a vcKlbyg.vBo Aa cy[e
y KoHKperHr,tM cryqajeBr4r,ra. 06ee6efunarre plHrepHe He3aBI4cHocru cyguia ie o4

KapAlrHarrHor BHarlaja sa rpaBHy AplKaBy. ,,Haisurlu cy1 y Peny6nraqu Cpluiu ie
BpxonHu cy4, xoju o6es6eflyje je4naxy rpI{MeHy npaBa eputehu cyAcry Bracr".

*

22. Y HaAH 4a he rIpHKa3aHo

MHrrrJberLa BeHequjaucxe xouucuje
Be3H ca npanocyfeu,

crarLe crBap H Aonp H Her u y o6 ttutaBarby xI4THor

o rexcry rpoMeHa Ycrasa Peny6arare Cp6nje y

AA B o KAr [,lE +:I#'Jl-. P E H r E

Iacyyaa MH JIyTLI HoBuh, a4no xar

J-,yilLuLc7r.
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